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DISTRICT OF MAINE
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friends of their son C. T., aminor,
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LEWISTON SCHOOL COMMITTEE,
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RECOMMENDED FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Recommended Findings of Fact
A. Background and Chronology

1. The plaintiffs, Mr. and Mrs. T., are the parents of C. T., and al three are residents of
Lewiston, Maine. Special Education Due Process Hearing Decision, Lewiston School Department v.
[T] (“Hearing Dec.”), included in Administrative Record, at 298. During the 1998-99 school year,
C.T. wastwelve years old and a fifth-grade student. 1d. at 299.

2. The defendant isthe local education agency that isresponsible under the Individualswith
Disabilities Education Act (“IDEA”), 20 U.S.C. 8§ 1400 et seq., for providing a free appropriate
public education to children with disabilitiesresiding in Lewiston. Answer/Counterclaim (Docket
No. 4), Counterclaim 3.

3. C. T. is €ligible for special education services under the category of “other health
impaired.” Hearing Dec. at 298. He has been diagnosed with attention deficit hyperactivity disorder

(“ADHD”) and bi-polar disorder. Hearing Dec. at 299.



4. C.T. attended kindergarten and first grade in Maine School Administrative District 52 in
Greene, Maine. Transcript, Due Process Hearing # 99.055 (“Hearing Tr.”) (Docket No. 13) at 224-
25. Whilein first grade he was evaluated for possible special education services, Administrative
Record at 255-56, but “no disability was determined,” id. at 239, and only aspecia reading classwas
provided, Hearing Tr. at 225-26. C. T. wasnot “identified” asaspecia education student at thistime

Id. at 49.

5. C. T. and his parents moved into the Lewiston school district in 1994, after he had
completed first grade. Hearing Dec. at 300. C. T.'sparentsenrolled himin aparochial school, where
he repeated thefirst grade and compl eted second and third grade. |d. Hisparentsprovided C. T. with
home schooling, assisted by atutor, for hisfourth-grade year. 1d.

6. Athisparents request, Bruce J. Thurlow, Ed.D., evaluated C. T. on November 6, 1996.
Administrative Record at 133. Thurlow found that C. T. “demonstrated characteristics of Attention
Deficit (Combined Type) and Generalized Anxiety Disorders.” Id. Thurlow recommendedthat C. T.
be examined by aphysician “to corroboratethe ADD diagnosis.” 1d. OnJanuary 21, 1997 C. T.was
examined by a nurse practitioner and a physician, and, based on reports from Thurlow and Mrs. T.,
they referred C. T. for achild psychiatry evaluation. Id. at 283-84. C.T. wasevaluated in April 1997
by Thomas S. Jensen, M.D., achild psychiatrist, who stated that hisworking diagnoseswere“ ADD-
combined type, Maor Depressive Disorder, Somnambulism, Generalized Anxiety Disorder, and
probable reading, writing, and spelling learning disabilities.” Id. at 276. Thereisno indication that
Jensen conducted any testing before reaching his conclusion concerning learning disabilities. Hearing
Dec. at 301 n.1. Jensenfirst prescribed Prozac for C. T., and later Depakote. Hearing Tr. at 253-54.
C. T.'s parents informed his third-grade teacher at the parochia school in April 1997 that they had

learned that C. T. had attempted suicide in January 1997, Administrative Record at 276, and the



teacher recommended that they contact the defendant because the Lewiston public schools had a
special education department, Hearing Tr. at 256-57.
7. OnMay 8,1997 Mr. T. called Melvin Curtis, the defendant’ s director of special education.
Id. at 20, 257-58; Administrative Record at 137. Hetold Curtis“what | had gonethrough with” C. T.
Hearing Tr. at 258. On May 12, 1997 Curtissent aletter to Mr. T. enclosing a“ parent handbook” and
stating, “ At your request, my officewill begin thereferral processwith St. Joseph’ s School in order to
determine special education eligibility for your son.” Administrative Record at 137. On October 28,
1997 Mr. T. tried once to contact Curtis by telephone again. 1d. at 136.

8. On May 6, 1998 Mrs. T. met with Curtis a her request to discuss a referral to specidl
education for C. T. Hearing Tr. at 488; Hearing Dec. at 301. Curtistestified that Mrs. T. initially
asked for the defendant to help defer the cost of the tutor for C. T.’s home schooling. Hearing Tr. at
49. They discussed what needed to be doneif C. T. had not been identified as a special education
sudent whileenrolledin M.S.A.D.52. 1d. Mrs. T. testified that Curtistold her that C. T. would have
to be enrolled in the Lewiston public school system before he could be evaluated for special-
education services. |d. at 492. Curtistestified that he “advised” Mr. and Mrs. T. toregister C. T. in
the public school system. Id. at 54. Mr. T. testified that the superintendent of the Lewiston public
schoolsaso told him, during atelephone conversation in August 1998, that C. T. had to beenrolledin
the system before he could be evaluated. 1d. at 271-72.

9. On May 8, 1998 Mrs. T. provided copies of C. T.'s evaluations, medical records and
school recordsto Curtis along with aletter stating that she would be sending an update from Jensen
and ayear-end assessment from C. T.’stutor. Administrative Record at 275. Theletter also requests
a“meeting” at the school to which C. T. would be assigned. 1d. Curtisresponded by letter dated May

15, 1998, informing Mr. and Mrs. T. that the information they had provided showed that C. T. had not



been identified for special education servicesat M.S.A.D. 52, so that referral for evaluation would be
necessary, and enclosing areferral form to be completed and returned in order to initiate that process.

Id. at 273. Mr. and Mrs. T. choseto have the tutor fill out the referral form after she had completed
the academic year with C. T., Hearing Tr. a 490, and, according to Mrs. T., she hand-delivered the
completed referral form to Curtis sofficein early July, id. at 491. Theform bears Curtis' ssignature
and aJuly 28, 1998 date, Administrative Record at 132, and Curtistestified that hereceived it on that
date, Hearing Tr. at 26.

10. Mr. T. contacted Curtis and the superintendent by telephone in August 1998 “to get [the
evaluation] moving.” 1d. a 275-76. During his conversation with the superintendent, Mr. T. asked
whether C. T. could be placed at Pettingill School rather than Martel School because Pettingill offered
specia education services. 1d. at 273. Mr. T. testified that the superintendent told him that there was
“no way” this could be done. Id.

11. Mr. and Mrs. T. registered C. T. with the Lewiston school system on August 24, 1998.
Administrative Record at 272. A Pupil Evaluation Team (“PET”) meeting washeld for C. T. a the
Martel School on August 31, 1998, thefirst day on which teachers and staff reported for work for the
school year. Hearing Tr. at 26-27; Administrative Record at 266-67. At this meeting, Mrs. T.
submitted a signed acknowledgement of her receipt of the defendant’s special education handbook.
Administrative Record at 268. Mr. T. read the handbook in 1997 when he received it from Curtis.
Hearing Tr. at 259. Attending the PET meeting were C. T., hisparents, C. T.’ sfifth grade teacher, the
resource room teacher for the school, the principal and the specia education coordinator for the
school. Administrative Record at 266. The parents presented their reasons for referring C. T. for
evaluation of his special education needs. Id. After reviewing C. T.'s school records and the

information provided by the parents, the team decided that no special education services were



appropriate at that time, that C. T. would be observed in aregular classroom setting for atime, and
that the PET would reconvene on October 15, 1998. Id. at 266-67; Hearing Tr. at 66. Mr. T. did not
agree with the decision not to begin evauation of C. T. immediately but felt that he “had no other
choice a thetime.” Hearing Tr. at 281.

12. The specia education coordinator for the Martel School testified that the decision to
observe C. T. inaregular classroom setting without beginning the evaluation was based on the facts
that C. T. “was a new student coming to us,” had no history of special education, and had average
grades. Id. at 107. The representatives of the school at the August 31 meeting believed that the
parents were satisfied with this decision. 1d. a 55-56, 108.

13. Mr. T. testified that around September 21, 1998 he asked C. T.’ steacher to stop giving C.
T. homework because it took him so long to do and caused him so much anxiety. Id. at 286-88. She
agreed, but after about two weekstold C. T. that hewould have to begin doing homework again. 1d.a
288-89. Theteacher testified that thisarrangement was requested in November, and that she agreed at
that time to reduce C. T.’sworkload. Id. at 82.

14. A second PET meeting was held on October 15, 1998. Administrative Record at 260. At
this meeting, the parents again requested evaluation, Hearing Tr. at 304, and told the other participants
that homework was causing physical concernsfor C. T. at home, Administrative Record at 260. The
PET agreed to obtain certain evaluations and the parents were given a consent form which Mr. T.
signed that day. Id. at 260-62. C.T.’sgrades during thefirst quarter of the school year were Bs and
Cs. Id. at 207. Hisgrades began to deteriorate during thefirst part of the second quarter, Hearing Tr.
at 81; Administrative Record at 295, and, although there was some improvement in the second half of
the quarter, Hearing Tr. at 82-83, C. T. recelved Dsand failing gradesfor that quarter, Administrative

Record at 207. Another PET meeting was scheduled for December 17, 1998. Id. at 253.



15. Between December 8 and December 16, 1998 C.T. was tested for written language
ability, id. at 236-37; evaluated by the school psychologist, id. at 238-45; evaluated by the special
education coordinator for Martel School, id. at 246-49; and evaluated by a speech therapi<t, id. at
250-51.

16. The hearing officer summarized the psychologist’s findings as follows:

Results of the W[echdler] I[intelligence] S[calefor] C[hildren]-11I show the
student’ s overall intellectual ability iswithin the Average range with aFull
Scale score of 104. Scores on al subtests were in the average range or
better. She found minimal evidence of a processing deficit. These results
were consistent with the findings of previous psychological evaluations.

She determined that the student displayed relative weakness in attention to
verbal stimuli and short-term auditory memory. Shefound that performance
anxiety was a contributing factor. Issues regarding self-esteem and
appropriate strategies to deal with life situations were evident from
personality assessment. “He can feel that he lacks control over his
environment and his sense of dyscontrol [sic] can result in heightened levels
of anxiety. [He] does not present with significant levels of depression . . .”
He " can become unduly upset dueto hislimited strategiesto assist him when
he feels challenged or in conflict.” The student’s teacher reported “very
significant problems in the area of socia problems while, [sic] his
inattention fell at the significant level” on behavior rating scales.

The evaluator summarized her report by stating that the students [sic] “will
benefit from a highly structured, consistent educational environment with
reduced assignments’ and “modeling of effective coping strategies such as
relaxation and cognitive behavioral techniques to assist with anxiety
management.” She also noted that the student “may need individualized
instruction in written language and organizing his written language.” The
student “will require the opportunity to improve his socia and emotional
functioning through activities which increase his self-esteem, social skills
and compensatory strategies.”

Administrative Record at 302-03.
17. C. T. sscoreson the written language test fell in the “below average” and “poor” range.
Id. at 236-37. The hearing officer summarized the report of the special education coordinator, based

on the results of two diagnostic tests, as follows:



[T]he evaluator found the student “scored within the average range of

performancein Reading and Knowledge areas. He scored below averagein

math [by age, but within the average range by grade] and [was] moderately

delayed in the Written Language domain.” The evaluator noted that he

required frequent breaks, was distracted by environmental noises, and

required sower auditory presentation. He*“demonstrated poor mechanicsin

hiswriting and below grade expectations in spelling.”
Id. at 303; seealso id. at 246-49. The speech therapist found delayed phonologica processing skills
that required remediation and suggested strategies to deal with this difficulty. 1d. at 250-51.

18. At the December 17, 1998 meeting the PET team completed a learning disabilities
evauation report, id. at 228-29, and determined that C. T. did not meet the criteriato be classified as
having a learning disability but was eligible for special education services under the category of
“other health impaired,” id. a 229. An |EP was written that provided 120 minutes per week in the
resource room with the special education teacher, listed classroom modifications, and stated one
annua goal (“[C.T.] will successfully maintain passing grades in all subject areas’) with two
instructional objectives. Id. at 230-34. Mrs. T. signed a*“Consent for Placement” in the resource
room; thisform includesthe following statement: “If you agree with the recommendation, we ask that
you sign the consent form above. If you disagree, procedura safeguards indicating the next stepsto
follow are enclosed with this notice.” 1d. at 224-25. A handwritten entry on thisform reads: “The
P.E.T.isnot totally sureif thislevel of servicesare[sic] enough — we will meet again soon.” 1d. at
225.

19. Thenext PET meeting was held on January 14, 1999. |d. at 212. At thismeeting Mr. and
Mrs. T. presented awritten “dternative IEP,” Plaintiffs' Proposed Findings of Fact (Docket No. 25) |
85; Administrative Record at 212-13; & Page 212A, atached to Motion to Supplement Administrative
Record (Docket No. 11), which set forth what they felt was best for C. T., Hearing Tr. at 324. The

minutes of the meeting note that the parents “would like a more restrictive program and they are



concerned about losing moretimefor” C. T., that C. T. “will be referred to system P.E.T.,” and that
“[@] new |.E.P. was written by consensus at the meeting. Chase will have aresource room program
for eight hours per week for reading, spelling, written language, and support. A modification sheet
was attached to the |.E.P.” Administrative Record at 212. The |EP that resulted from thismeeting is
found in the administrative record at pages 215-20. The special education program at Pettingill

School was aso discussed at this meeting, Hearing Tr. at 329-30, and after the meeting the parents
participated in a“staffing,” ameeting between staff of the Martel and Pettingill schoolsto discussthe
possibility of moving C. T. into the Pettingill special education program, id. at 31-32, and visited
Pettingill on a second occasion, id. at 333-39. Pettingill had two self-contained specia education
classrooms — onefor fourth and fifth grade students and one for fifth and sixth grade students. Id. at
335. C. T. wasbeing considered for the fifth and sixth grade room. 1d. at 334. Mr. T. wastold that
one of these classrooms was currently at the maximum enrollment allowed by state regulation; he
testified that this was the fifth and sixth grade room, id. at 335, athough his notes from the staffing
meeting indicate that it was the fourth and fifth grade room, Administrative Record at 114. The
parents were told that, if adecision was made to move C. T. to the classroom that was at maximum
enrollment, awaiver could be sought from the state or extra staff could be hired. Hearing Tr. at 139.
There was frequent movement of students in axd out of such classrooms, so that the fact that a
classroom was at maximum enrollment one day did not mean that it would be at that level the next day.

Id. at 58, 139. Curtis, the special education director for the Lewiston school system, was not

bothered by the fact that the classroom was at maximum enrollment at that time; the system often had
specia education classesthat reached maximum enrollment, and in addition to the frequent changesin
enrollment, he had had “ considerable success’ in requesting temporary waiversfromthe state. Id. at

58.



20. On February 1, 1999 C. T. was evaluated by Ellen Brunelle, an educationa consultant,
who aso prepared on that day a“ personalized learning plan” for C. T. to beimplemented at Southern
Maine Learning Center, a private school founded and headed by the therapist who wastreating C. T.
Administrative Record at 103-11; Hearing Tr. at 355, 406. A letter accepting C. T. asastudent at the
Southern Maine Learning Center dated February 3, 1999 is signed by Brunelle as “Director of
Instruction.” Administrative Record at 102.

21. A “system PET” isheld when thereisapossibility that a student may be moved from one
school to another in the Lewiston public schools. Hearing Tr. at 29. The system PET for C. T. was
held on February 5, 1999. Administrative Record at 194. The hearing officer made the following
summary of this meeting, which is not disputed by the plaintiffs:

Attending were: the Director of Special Education [for Lewiston],* the
student’ s special education teacher, the student’ s regular education teacher,
the principal of the neighborhood elementary school, the special education
coordinator of that school, the principal of the elementary school housing a
district-wide self-contained special education program, the specid education
coordinator of that school, a special education teacher from that school, the
psychologist who had recently completed an evaluation of the student, both
parents, two advocates from the Department of Mental Health, Mental

Retardation and Substance Abuse Services, and alegal advocate [retained by
the parents]. In addition, the student’ s private psychotherapist attended via
speakerphone.  After a lengthy discussion of the student’s needs, and the
parents concerns, the PET made the following determinations. a
recommendation for placement in a self-contained class in the district, an

occupational therapy evaluation, and special transportation. Implementation
of the placement was scheduled to begin “upon parent agreement.”

Consensus was not reached regarding this placement.

! The plaintiffs state that Curtis* was notably absent from the other PETS” Plaintiffs Proposed Findingsof Fact 1101; Plaintiffs Brief
(Docket No. 24) at 11. It isunclear what weight, if any, the plaintiffs contend that the court should give to this fact. However, ina
school system in which 750 students have been identified as having specid education needs, Hearing Tr. at 38, it would be physicaly
impossible for the system’ s director of specid education to attend every PET for every student.



Administrative Record at 304. The parents proposed that C. T. be placed in aprivate day school like
the Southern Maine Learning Center, id. at 195, but the school representatives rejected this alterndive
as not providing the least restrictive environment appropriate for C. T., id. at 192.

22. The defendant drafted an |EP that described the proposed placement of C. T. in the self-
contained classroom at Pettingill and included nine pages of goals and objectives. 1d. at 197-206 &
205A, attached to Motion to Supplement Administrative Record. This draft, along with a Notice of
Proposed Change of Program, a consent form for occupational therapy evaluation, and a copy of the
minutes of the February 5 PET meeting were sent to the plaintiffs on February 10, 1999.
Administrative Record at 191B, 192A-C (both attached to Motion to Supplement Administrative
Record), & 192-206.

23. During the following week, C. T. called his father at work to report that he had been
kicked and hit by another student and was in the school principal’s office> Hearing Tr. at 344-45.
Mr. T. went to the school and took C. T. home. Id. at 345. By letter dated February 8, 1999 the
plaintiffsinformed the defendant that C. T. would “ not be continuing as afifth grade student at Martel
school.” Administrative Record at 191A, attached to Motion to Supplement Administrative Record.

The letter dso states. “ The failure to develop an appropriate Individual Education Program

2 The plaintiffs state that this incident occurred on February 7, 1999, Plaintiffs Proposed Findings of Fact 1110, but that day wasa
Sunday.
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for [C.T.] and the proposed placement is not appropriate to hisneeds. [sic] Southern Maine Learning
Center current can meet [C.T.’s] needs, and is appropriate.” 1d. The school received this letter on
February 10, 1999. Id. at 191B. His parents then enrolled C. T. a the Southern Maine Learning
Center. Hearing Tr. at 346-47.

24. By letter dated March 12, 1999 the defendant requested a due process hearing.
Administrative Record at 1. A hearing officer was appointed on March 19, 1999. Id. a 3. Attorneys
for the parties held a conference call with the hearing officer on March 30, 1999, id. at 4A; a
prehearing conference was held by telephone on April 7, 1999, id. at 13; and the hearingwasheld on
April 13and April 28, 1999, Hearing Tr. The parties submitted post-hearing memorandaon May 10,
1999, Administrative Record at 19-77, and the hearing officer issued her undated decision, id. & 298
313, at some time shortly before June 2, 1999, id. at 314.

25. The hearing officer concluded, inter alia, that Mr. T.'s May 1997 conversation with
Curtisdid not constitute areferral of C. T. for specia education services, that the parentsfirst madea
referral on July 28, 1998 when they returned the referral form; that the August 31, 1998 PET meeting
failed to comply with required procedure by deferring action on the parents' request for evaluation;
that the evaluation that followed the October 15, 1998 PET meeting complied with al procedural
requirements; that the draft | EP presented to the parents after the February 5, 1999 PET meeting was
not developed outside the PET process; that the school system had not predetermined placement for C.
T. beforethe February 5, 1999 PET meeting; that there was no statutory or regulatory violation dueto
the fact that the Pettingill program offered to the parents at the February 5, 1999 meeting was on that
day at its maximum enrollment; that theinitial |EP and the January 1999 modification did not address
al areasof C.T. sdisability; that the | EP proposed after the February 5, 1999 meeting did address all

of C.T.’sidentified needs; that the Southern Maine L earning Center program is not appropriate for C.

11



T. under the applicable statutory criteria; and that the identified failures by the defendant, coupled with
the parents’ failureto invoketheir due process remedies at the time, justified an award to the parents
of half of the costsof C.T.’ sattendance at the Southern Maine L earning Center through June 14, 1999.
Id. at 307-13. Thedecision aso ordersthat the PET convene“before the beginning of the 1999-2000
school year to review and revise as necessary the | EP proposed by the school that placesthe studentin
the self-contained classroom at the Pettingill School.” 1d. at 313.
26. The parentsfiled thisaction, appealing from the hearing officer’ s decision pursuant to 20
U.S.C. § 1415, Complaint (Docket No. 1) 2, on June 30, 1999. Docket. The defendant filed an
answer and counterclaim, inwhich it seeksreversal of the monetary award, Answer/Counterclaim at
12, on July 21, 1999. Docket No. 4. The transcript of the due process hearing (Docket No. 13) was
not filed until November 10, 1999, and further delay resulted from a change in counsel for the
plaintiffs. Briefing was concluded on June 23, 2000.
[1. Proposed Conclusions of Law
A. Applicable L egal Standards
1. ThelDEA provides, inrelevant part, that astate, like Maine, that receivesfederd financia
assistance for its public schools, must ensure that:
[a] free appropriate public education is available to al children with
disabilities residing in the State between the ages of 3 and 21, inclusive,

including children with disabilities who have been suspended or expelled
from school.

An individualized education program . . . is developed, reviewed, and
revised for each child with a disability in accordance with section 1414(d)
of thistitle.

To the maximum extent appropriate, children with disabilities, including
childrenin public or privateinstitutions. . ., are educated with children who
arenot disabled, and special classes, separate schooling, or other removal of
children with disabilities from the regular educational environment occurs
only when the nature or severity of the disability of the child is such that

12



education in regular classes with the use of supplementary aids and services
cannot be achieved satisfactorily.

Children with disabilities and their parents are afforded the procedural
safeguards required by section 1415 of thistitle.

20U.S.C. 81412(a)(1), (4), (5) & (6). The IDEA definesan IEP in relevant part as follows:

The term “individualized education program” or “IEP” means awritten
statement for each child with a disability that is developed, reviewed, and
revised in accordance with this section and that includes —

() astatement of the child’s present levels of educationa performance
including —
(1) how the child's disability affects the child’'s involvement and
progress in the general curriculum. . .

(i) a statement of measurable annua goals, including benchmarks or
short-term objectives, related to —
(I meeting the child’ s needs that result from the child’ s disability to
enable the child to be involved in and progress in the genera
curriculum; and
(I1) meeting each of the child's other educational needs that result
from the child’ s disability;

(iii) a statement of the special education and related services and
supplementary aids and services to be provided to the child ... and a
statement of the program modifications or supportsfor school personnd that
will be provided for the child. . . ;

(iv) an explanation of the extent, if any, to which the child will not
participate with nondisabled children in theregular class. . .; [and]

* k% %

(vi) the projected date for the beginning of the services and modifications
.. ., and the anticipated frequency, location, and duration of those services
and modifications.
20 U.S.C. § 1414(d)(1)(A).
Finally, the IDEA imposes certain procedural requirements. The state must establish
procedures that include
an opportunity for the parents of achild with adisability . . . to participatein

meetings with respect to the identification, evaluation, and educational
placement of the child, and the provision of a free appropriate public

13



education to such child, and to obtain an independent educational evaluation
of thechild. . ., [and]

an opportunity to present complaintswith respect to any matter relating to the

identification, evaluation, or educational placement of the child, or the

provision of afree appropriate public education to such child.
20U.S.C. §1415(b)(1) & (6). When such acomplaint is presented, the parentsinvolved “ shall have
an opportunity for animpartia due process hearing, which shall be conducted by the State educational
agency.” 1d. 8 1415(f)(1). Any party aggrieved by the findings and decision made in a due process
hearing hastheright to bring acivil actionin state or federal district court. 1d. 8 1415(i)(2)(A). That
court shall receive the records of the administrative proceeding, hear additional evidence at the

request of a party, and base its decision on the preponderance of the evidence. 1d. 8 1415(i)(2)(B).

2. Regulations implementing the IDEA add further requirements, set forth in relevant part

below:

The |EP for each child must include —

* k% %

(2) A statement of annual goals, including short-term instructional
objectives; [and)]

(5) Appropriate objective criteria and evaluation procedures and
schedulesfor determining, on at least an annual basis, whether the shortterm
instructional objectives are being achieved.

34 C.F.R. § 300.346(a).

The state educational agency must ensure that each child with adisability “is educated in the
school that he or she would attend if nondisabled,” unless his |EP requires some other arrangement.
34 C.F.R. 8 300.552(c). An “appropriate education” is defined as

[t]he provision of regular or special education and related aids and services
that (i) are designed to meet individual educational needs of handicapped
persons as adequately as the needs of nonhandicapped persons are met and

(i1) are based upon adherence to procedures that satisfy the requirements of
88 104.34, 104.35, and 104.36.

14



34 C.F.R. §104.33(b)(2).
3. Section 504 of the Rehabilitation Act of 1973 provides, in relevant part:

No otherwise qualified individual with a disability . . . shall, solely by
reason of her or his disability, be excluded from the participation in, be
denied the benefits of, or be subjected to discrimination under any program
or activity receiving Federal financial assistance. . ..

29 U.S.C. § 794(a).

4. Inorder to obtain federa financia assistance for public education, a state must demonstrate
to the satisfaction of the federal Department of Education that it hasin effect policiesand procedures
that ensure that

[a]ll children with disabilities residing in the State, including children
with disabilities attending private schools, regardless of the severity of their
disabilities, and who are in need of special education and related services,
are identified, located, and evaluated and a practical method is developed
and implemented to determine which children with disabilitiesare currently
receiving needed special education and related services.

20U.S.C. 81412(a) & (&)(3)(A). The Maine Department of Education has promulgated regulations
governing the provision of special education services, including this “child find” requirement.

Each school unit shall maintain procedures to ensure that all students
between the ages of 3 and 20 years, including state wards, state agency
clients and ingtitutional residents who reside within its geographic
jurisdiction and who are in need of specia education and supportive
assistance, are identified, located and evaluated. These procedures shall
include a practical method of documenting which students with disabilities
are currently receiving needed specia education and supportive services,
and identifying any unmet needs.

Maine Department of Education, Special Education Regulations, Chapter 101 (effective October 31,
1995)3 (copy attached to Plaintiffs Brief ), § 7.10. Ingenera, theregulationsrequirethat all students

be screened for possible special education needs upon first enroliment of the student in a public

3 All references to the state regulations in these recommended findings of fact and condlusions of law are to the 1995 version, which
wasin effect et dl rlevart times.
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school system, and that students who attend private schools “shall be offered the opportunity for
screening at public expense.” 1d. 88 7.1-7.2.

5. The Supreme Court first interpreted the Education of the Handicapped Act, popularly
referred to now asthe IDEA, in Board of Educ. of the Hendrick Hudson Cent. Sch. Dist. v. Rowley,
458 U.S. 176 (1982). Inthat case, the Court held that “if personalized instruction is being provided
with sufficient supportive services to permit the child to benefit from the instruction, and the other
items [included in 20 U.S.C. § 1401(18)] are satisfied, the child is receiving a ‘free appropriate
public education’ as defined by the Act.” 458 U.S. at 189. The “other items’ included in section
1401(18) are requirements that the education is provided at public expense and under public
supervision, meetsthe standards of the state education agency, and is provided in accordance with the
requirements of section 1414(a)(5).* The instruction and services provided by the state must
“approximate the grade | evel sused in the State’ sregular education, and must comport with the child’s
IEP.” 1d. at 203.

The court aso held that

the importance Congress attached to [the elaborate and highly specific]
procedural safeguards|[embodiedin 20 U.S.C. § 1415] cannot begainsad. It
seems to use no exaggeration to say the Congress placed every bit as much
emphasis upon compliance with procedures giving parents and guardians a
large measure of participation at every stage of the administrative process,
see, e.q., 88 1415(a)-(d), asit did upon the measurement of the resulting |EP
againsgt a substantive standard. We think that the congressional emphasis
upon full participation of concerned parties throughout the development of
thelEP. .. demonstrates the legidative conviction that adequate compliance
with the procedures prescribed would in most cases assure much if not all of
what Congress wished in the way of substantive content in an 1EP.

Thus the provision that a reviewing court base its decision on the
“preponderance of the evidence” isby no meansan invitation to the courtsto
substitute their own notions of sound educational policy for those of the
school authorities which they review . . .. Thefact that § 1415(e) requires

4 Section 1414(a)(5) wasreped ed effective July 1, 1998. It required educationa unitsto establish and maintain | EPsfor childrenwith
disabilities. Thisrequirement isnow found e 20 U.S.C. § 1412(a)(4).
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that the reviewing court “receive the records of the [state] administrative
proceedings’ carrieswith it theimplied requirement that due weight shall be
given to these proceedings.

Id. at 205-06. The Court directs a*“twofold inquiry” for reviewing courts:

First, has the State complied with the procedures set forth in the Act? And
second, is the individualized educational program developed through the
Act’s procedures reasonably calculated to enable the child to receive
educational benefits?

Id. at 206-07. It is not the goa of the Act to maximize the potential of each handicapped child but
rather to provide him or her with access to a free public education that will provide an educational

benefit. 1d. at 200-01.

6. Inthiscase, “[t]he court’s principal function is one of involved oversight.” Roland M. v.
Concord Sch. Comm., 910 F.2d 983, 989 (1st Cir. 1990).

The Act contemplates that the source of the evidence generally will be the
administrative hearing record, with some supplementation at trial, and
obligates the court of first resort to assess the merits and make an
independent ruling based on the preponderance of the evidence.
Nevertheless, the district court’s task is something short of a complete de
NOVO review.

Therequired perscrutation must, at one and the sametime, be thoroughyet
deferential, recognizing the expertise of the administrative agency,
considering the agency’ sfindings carefully and endeavoring to respond to the
hearing officer’s resolution of each material issue. Jurists are not trained,
practicing educators. Thus, the statutory scheme binds trial courts to give
due weight to the state agency’s decision in order to prevent judges from
imposing their view of preferable educational methods upon the States.

Id. (citations and internal punctuation omitted). When the court pursuesan inquiry under 20U.S.C. §

1415(€)(2),

the issue is not whether the IEP was prescient enough to achieve perfect
academic results, but whether it was “reasonably calculated” to provide an
“appropriate’ education as defined in federal and state law. This concept
has decretory significance in two respects. For one thing, actions of school
systems cannot, as appellants would have it, be judged exclusively in
hindsight. An IEP is a snapshot, not a retrospective. In striving for
“appropriateness,” an IEP must take into account what was, and was not,
objectively reasonable when the snapshot was taken, that is, at the time the
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|EP was promulgated . . .. We think it well that courts have exhibited an
understandable reluctance to overturn astate education agency’ s judgment
callsin such delicate areas — at least where it can be shown that “the IEP
proposed by the school district is based upon an accepted, proven
methodology.” . . . Beyond the broad questions of a student’s general
capabilitiesand whether an educational plan identifies and addresses his or
her basic needs, courts should be loathe to intrude very far into interstitial
details or to become embroiled in captious disputes asto the precise efficacy
of different instructional programs.
Id. at 992 (citations omitted).

7. The party allegedly aggrieved, the plaintiffswith respect to the complaint and the defendant
with respect to its counterclaim, must carry the burden of proving (in the plaintiffs case) that the
claimed procedura or substantive shortcomings of the IEP caused harm, id. at 995, or (in the
defendant’ s case) that the hearing officer’ s award was contrary to law or without factual support.

8. Evidencethat was not before the hearing officer at the due process hearing * should beused
by the courts only in assessing the reasonableness of the [defendant’ 5 initial decisions regarding a
particular IEP.” Susan N. v. Wilson Sch. Dist., 70 F.3d 751, 762 (3d Cir. 1995). “Neither the statute
nor reason countenance ‘Monday Morning Quarterbacking’ in evaluating the appropriateness of a
child’ s placement.” Fuhrmann v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993).

9. Violation of state procedural requirements may constitute violation of the IDEA. Murphyv.
Timberland Reg’| Sch. Dist., 22 F.3d 1186, 1195-96 (1st Cir. 1994).

10. The IDEA requiresexhaustion of administrative remedies before clamsmay beraised in
court. David D. v. Dartmouth Sch. Comm., 775 F.2d 411, 424 (1st Cir. 1985) (decided under
statutory predecessor of IDEA); Logue v. Shawnee Mission Pub. Sch. Dist. No. 512, 959 F. Supp.
1338, 1349 (D. Kan. 1997) (same under IDEA).

B. The Plaintiffs Claims
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11. C. T.’ssubstantiverights created by the Rehabilitation Act, specifically 29 U.S.C. 8§ 794,
thebasisof Count 1 of the complaint, “ derive wholly from the substantive requirements of” the IDEA;
plaintiffsmay not use the general remedial provisions of the Rehabilitation Act to expand the scope of
theremedies available under the IDEA. Careyv. Maine Sch. Admin. Dist. No. 17, 754 F. Supp. 906,
923 (D. Me. 1990) (referring to the IDEA as*“Education of All Handicapped Children Act,” an earlier
popular name). Plaintiffs may use the Rehabilitation Act in cases like this “only to pursue those
remediesavailable under” the IDEA. Id. Inaddition, the plaintiffs attenuated discussion of Count I
intheir brief does not suggest any reason to treat this claim differently or separately from their claim
under the IDEA. Plaintiffs Brief at 39-40. Accordingly, | will not consider the claim madein Count
Il separately from the IDEA claim raised in Count I.

1. * Child Find” Requirements.

12. The plaintiffs contend that the defendant violated the “child find” requirements of 34
C.F.R. 8 300.128 and sections 7.1 to 7.10 of Chapter 101 of the Specia Education Regulations
promul gated by the Maine Department of Education (“ State Regs.”) “ by failing to identify, locate, and
evauate C. T. while hewasliving in the Lewiston [sic] during the years 1994-1998,” Plaintiffs Brief
at 1, and again after Mr. T. spokewith Curtisin May 1997,1d. The defendant respondsthat thisclaim
was not presented to the hearing officer and accordingly hasbeen waived. Defendant’ sBrief at 10. In
order to be preserved for judicial review, issues must first be presented to the administrative hearing
officer. David D. v. Dartmouth Sch. Comm., 775 F.2d 411, 424 (1st Cir. 1985). Thefederal “child
find” requirement is actually found at 34 C.F.R. 8 300.125 and requires a state to ensure that “[a]l|
children with disabilities residing in the State, including children with disabilities attending private

schools, regardless of the severity of their disability, and who are in need of special education and
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related services, areidentified, located, and evaluated.” Section 7.10 of the state regulations contains
similar language.

13. Thisclamwasraised by the plaintiffsin the administrative proceeding. It wasraisedin
their pre-hearing memorandum, Administrative Record at 9, and it was argued in their post-hearing
memorandum, id. at 72-73. The hearing officer quoted the* child find” requirement of the IDEA, id. a&
306, although she did not address in her decision the claim that the defendant violated this statutory
and regulatory obligation whenit failed to “find” C. T. while hewasenrolled in parochial school. In
any event, the plaintiffs seem to contend, without citation to supporting authority, that a public school
system has an obligation under the IDEA to seek out al children who reside within its geographical
boundaries and screen them for learning disabilities, whether or not any request ismade for evaluation
or services. The specter of unwarranted intrusion into family privacy raised by thisview of the statute
is sufficient explanation for the lack of authority in the case law to support it. The defendant had no
reason to know of C. T.’s existence when his parents moved to Lewiston, apparently in 1994, and
enrolled him in the parochial school. Curtis, the defendant’ s director of special education, testified
that the defendant advertised thefact that specia education serviceswere available, employed astaff
member to contact al private schools and provide training about the process of referring studentsfor
specia education services and had agood working relationship with the parochial school whereC. T.
was enrolled, such that the school had in the past referred students enrolled there to the defendant for
evaluation and possible provision of special education services. Hearing Tr. at 22-23, 47. The
plaintiffs are not entitled to recover based on any aleged failure of the defendant to “find” C. T.
between 1994 and 1997. SeeW. B. v. Matula, 67 F.3d 484, 501 (3d Cir. 1995) (“child find" statutes

and regulationsrequire school officialsto identify and evaluate children “who are suspected of having
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aqualifying disability” within areasonable time after they are*“on notice of behavior that islikely to
indicate a disability”).

14. Theplaintiffsnext arguethat Mr. T.’sconversation with Curtisin May 1997 both triggered
the defendant’ s “child find” obligations and was areferral, requiring the defendant to begin the PET
process. Plaintiffs’ Brief at 4, 22-25. They rely heavily on aletter sentto Mr. T. by Curtisdated May
12, 1997 which states, initsentirety: “ Enclosed isthe ‘ Parent Handbook’ we spoke about in our 5-8-
97 telephone conversation. Pleasefed freeto call me about any questionsthisinformation may raise
for you. Atyour request, my officewill begin thereferral processwith [the parochial school] inorder
to determine specia education eligibility for your son[C. T.].” Administrative Record at 137. While
itis possible to interpret the last sentence in thisletter to mean that a referral had been made, Curtis
testified that he meant that when and if Mr. T. requested the parochial school to make areferral, the
specia education office of the Lewiston public schools would begin the process. Hearing Tr. at 46-
48. Curtis testified that he would not have contacted the parochial school himself as aresult of his
conversation with Mr. T.; he simply provided Mr. T. with theinformation that would allow Mr. T. to
start the process. Id. at 45-46. The hearing officer found that “[e]vidence does not support the
parent’s [sic] contention that the school failed to act on a referral made by them in 1997.
Administrative Record at 306. She noted that “there was no further contact by the parentsthat year.” It
IS not reasonable to assume that the parents were waiting for the school to follow up on thisreferral
for afull calendar year.” Id.

No referral had been made by the parochial school on behalf of this

student in the three years before the parents' 1997 phone call, even though the
parochia school often made such referralsto the district. Additionally, the

5 Mr. T. testified that he called “ the school” in October 1997. Hearing Tr. at 263-64. The plaintiffscharacterizethisasa“ follow-up”
on hisfirg telephone cal “ because of problemsthey were experiencing with home schooling,” Plaintiffs Proposed Findingsof Fact
20; Plantiffs Brief at 4, but neither Mr. T.’s tesimony nor the message taken by an unidentified employee of the defendant,
Administrative Record at 136, support this characterization. The cal was not returned. Hearing Tr. at 263-64.
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tutor hired by the parents during the student’ s fourth grade year — aperson

who had previous experience with the district’ s special education services,

made no referral. Absent a follow-up from the parent during the 1997-98

school year, there was no reason for the school to believe that the student

was a potential candidate for special education referral.
Id. Giving dueweight to the hearing officer’ sfindings, the preponderance of the evidence supportsthe
hearing officer’s conclusion on this point. To the extent that the hearing officer did not mention the
“child find” requirements in reaching her conclusion on this point, the result is the same.
2. The May 1998 Contact — Procedural Issues.

15. Theplaintiffsassert that Mrs. T.’sMay 1998 meeting with Curtis constituted areferral of

C. T. under the IDEA, thereby triggering certain time limits set by the state regulations. Plaintiffs
Brief at 5, 26. Specifically, they alege that the defendant violated the following state regulations:
sections 8.20 (third paragraph, requiring the school district to provide the parent with aform upon
which the parent may give consent for initial evaluation within 15 school days of the referral, and
beginning the 45-school-day period in which the evaluation must be compl eted on the date of receipt
of the written parental consent); 10.3(A), requiring written notice to the parents at least seven days
prior to the school district’s “proposal to initiate or change the identification, evaluation and/or
educational program or placement of the student or refusal to initiate or change the identification,
evaluation or educationa placement of the student”); and 10.3(B) (specifying the content of the notice
required by section 10.3(A)). They aso allege that the defendant “failed in its obligation to provide
parents with accurate information regarding their procedura rights” when Curtis and Levesque
informed them that C. T. would have to be enrolled inthe Lewiston public school system in order to

be evaluated for special education services, Plaintiffs Brief at 26, although they cite no authority for

this alleged obligation.
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16. Curtistestified that Mrs. T. initially asked him whether the defendant could help defer the
cost of tutoring for C. T. a home. Hearing Tr. a 49. It was in this context, he testified, that a
discussion of the question whether C. T. had been identified as a specia education student whilein
kindergarten and first grade in Greene, Maine, first arose. 1d. Hedid not send Mrs. T. theform to
initiate a referral until he determined from the records she provided that C. T. had not been so
identified. Id. at 50. Hisletter dated May 15, 1998 to Mr. and Mrs. T. states, in relevant part, “We
will schedule mutually convenient date[sic] for aPET at Martel School as soon asthereferra formis
received.” Administrative Record at 273. The defendant does not addressthisissueinits brief, but
does contend that the referral form was not received until July 28, 1998. Defendant’sMemorandum of
Law on Plaintiff’ sClaimsand Defendant’ s Counterclaim (“ Defendant’ sBrief”) (Docket No. 27) at 17
Hearing Tr. a 26; Administrative Record at 132 (name and date written in upper right-hand corner).
Mrs. T. testified that she delivered the form to Curtis, who wasnot in, in “[e]arly July.” Hearing Tr.
at 491. The hearing officer found that “[t]he completed referral was received by the district on July
28,” Administrative Record at 301, and that the August 31 PET meeting “ constitutes atimely response
tothereferral. Thereisno finding that the school failed to processthe referral for special education
inatimely manner,” id. at 307. Necessarily implied in the hearing officer’s conclusonisafinding
that Mrs. T.’s conversation with Curtisin early May 1998 did not constitute areferral. The hearing
officer’s finding concerning the date the defendant received the referra form is based on her
resolution of the dispute in the testimony of Mrs. T. and Curtis based on her evaluation of the
witnesses credibility. The plaintiffsoffer no persuasive reason why this court should not defer to that
determination. See Board of Educ. Of Montgomery County v. Hunter, 84 F.Supp.2d 702, 705-06

(D.Md. 2000).
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17. Nothing in the state regulations cited by the plaintiffs prevents a school district from
requiring that areferral — the act which triggersthe procedural requirements upon which the plaintiffs
rely — be made in writing. The hearing officer’ s conclusion that only return of the written referral
form constitutesareferral under the applicable state regulationsis not unreasonable. The plaintiffsdo
not identify any provision of the IDEA that is allegedly violated by such an interpretation. The
plaintiffs waived the notice requirements of section 10.3 of the state regul ationsin connection with the
August 31, 1998 PET meeting, Administrative Record at 269, which was the initiation of the
defendant’ sevaluation of C. T., and there is no sense in which the defendant’ sactions after Mrs. T.’s
meeting with Curtisin early May of that year can reasonably be construed to constitute a refusal to
initiate C. T.” sevaluation or to provide him with afree appropriate public education. Therewasno
violation of section 10.3 of the state regulations regardless of the date of thereferral. Nor wasthere
any violation of section 8.20 of theregulations. Findly, theplaintiffs failureto develop any argument
concerning the defendant’ s alleged obligation to provide them with accurate information concerning
the need to enroll C. T. in the public school system before he could be referred for evaluation for
possible special education services— athoughit isnot immediately apparent how thisissueinvolves
the parents’ procedural rights, Plaintiffs' Brief at 26 — means that this court will not consider the
issue. Coallins v. Marina-Martinez, 894 F.2d 474, 481 n.9 (1st Cir. 1990) (lack of developed
argument meansissue is waived).

3. Other Procedural Issues®

® Some of the plantiffs specific alegations concerning subsequent events list as procedurad dleged violations that are more
gppropriatey considered as substantive, and some merely restate earlier alegations. | do not consder those dlegations here, but rather
will address those that are substantive and the plaintiffs dlegations concerning the matters thet are the subject of the defendant’s
counterclaim in later subsections of this document.
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18. The plaintiffs next contend that the defendant violated section 9.8 of the state regulations
because no IEPwasin placefor C. T. when the school year began on September 1, 1998. Plaintiffs
Brief at 27. Thisissue was not presented to the hearing officer and accordingly has been waived.
Even if that were not the case, the cited regulation requires that “[a]ll identified students with
disabilities shall have acurrent Individualized Education Program in effect at the start of each school
year.” Until C. T. was evaluated and determined to be eligible for special education services, a
processthat could only have begun on August 31 at the earliest, he was not identified as a student with
adisability, and accordingly the cited regulation was inapplicable.

19. The plaintiffs assert that the defendant violated sections 8.20 and 10.3(A) of the state
regulations by failing to provide them with a consent form for evaluation within 15 days of the August
31 meeting and by failing to notify them of itsrefusal to evaluate C. T. or otherwise to provide him
with a free appropriate public education. Again, the consent-form claim was not presented to the
hearing officer and must be deemed waived. Even if that were not the case, both Curtis and Pare
testified that the plaintiffs appeared to agree with the decision to defer evaluation of C. T. Hearing Tr.
at 55-56, 108. Given thisbelief, the defendant had no reason to provide the plaintiffs with a consent
form at that time, because no evaluation would take place before the next PET meeting, at the earliest.
With respect to the second claim, a decision to defer evaluation for six weeks cannot reasonably be
construed as arefusal to provide evaluation or afree appropriate public education, and the plaintiffs
cite no authority to the contrary. The plaintiffshad already been provided with notice, in the parents
handbook, of their right to seek a due process hearing if they disagreed with the decision to defer
evaluation of C. T.

20. Moving on to the October 15, 1998 PET mesting, the plaintiffs argue that the defendant

violated section 8.9 of the state regulations by failing to include in the minutes of the meeting any
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record of thelr statements concerning problemsthey perceived C. T. was undergoing at school andthe
accommodations or modificationsthat they suggested for C. T. at that meeting. Plaintiffs’ Brief at 27.
Again, thereisno indication in therecord that this claim was ever presented to the hearing officer and
it therefore must be deemedto bewaived. Evenif that were not the case, the cited regulationisnot as
specific asthe plaintiffssuggest. 1t smply providesthat “[t]he minutes shall include the purpose of the
meeting, the name and title of each member and participant, a summary of the discussions and the
determinations of the P.E.-T.” While a more thorough record would certainly be preferable, see
Administrative Record at 260, the minutes do not violate the regulation.

21. Theplaintiffs next assert that the defendant violated section 9.8 of the state regul ations by
failling to implement an IEP within 30 days of the October 15 PET meeting. Assuming that this
allegation aswell was properly presented to the hearing officer, in the absence of any direct evidence
of this fact, the hearing officer held that, after the October meeting, “the district complied with
required proceduresin their evaluation of the student.” Id. at 308. The cited regulation only requires
implementation of an |EP within 30 days after a PET identifies the student asonewith adisability in
need of special education and supportive services, and the October 15 meeting did not identify C. T.
assuch astudent. That identification occurred at the December 17 PET meeting, after C. T. had been
tested and evaluated, in accordance with sections 8.1, 8.3 and 8.20 of the state regulations. The
hearing officer’ s conclusion, if applicableto this claim, was correct. Even if the hearing officer did
not address this claim and it has not been waived, there is no procedural violation.

22. With respect to the evaluations, the plaintiffs contend that they were procedurally flawed
because they “were conducted under rushed circumstances, failing to take into consideration C. T.’s
anxiety issues and not permitting the parents to have meaningful participation in the process.”

Plantiffs Brief at 28. The plaintiffs cite no statute or regulation that was allegedly violated in
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connection with this claim, which was not brought to the attention of the hearing officer and must
therefore be deemed to have been waived as an issue or claim. Even if that were not the case, the
plaintiffs failure to identify any legally-required procedure alleged to have been violated by the
conduct at issue means that the court cannot address this claim.

23. Theplaintiffs procedura claimsconcerning the December 17, 1998 PET meeting begin
with an assertion that the defendant violated a subsection of section 8.5 of the state regulations
(“Parents shall be notified and given the opportunity to review and obtain copies of evaluation
summaries or other reportsto be discussed at the P.E.T.”) because the tests were not completed until
the day before the PET meeting. Plaintiffs’ Brief at 28. Thisissue was not presented to the hearing
officer and has thus been waived.

24. The plaintiffs next contend that the defendant violated the last paragraph of section 9.3 of
the state regulations and 34 C.F.R. § 300.345(f) by failing to provide them with “ significant portions”
of the |EP developed at the December 17 meeting. Id. They raisethe same claim concerning the IEP
that resulted from the January 14, 1999 PET meeting. Id. at 29. Specifically, Mr. T. testified that he
never received the fourth and fifth pages of the five-page December |IEP, Hearing Tr. at 319-20, and
that he never received the fourth through sixth pages of the six-page January |EP, id. at 329.” Thestate
regulation at issue provides. “A complete copy of the Individualized Education Program shall be
provided to the parent within 21 school days of the P.E.T. meeting at which the Individualized
Education Program was developed.” State Reg. 8 9.3. Thefederal regulation provides, in relevant
part: “The public agency shall give the parent acopy of the child’sIEP at no cost to the parent.” 34

C.F.R. 8300.345(f). Thisissuewas presented to the hearing officer, Administrative Record at 56-57,

" The plaintiffsaso claim that they “were never provided” with adisability evaluation chart that appearsin the administrative record at
pages 228-29. Paintiffs Proposed Findings of Fact 1 78(c). However, the testimony cited in that proposed finding, Hearing Tr. at
318-19, does not support this assertion and the signatures of both plaintiffs appear on the document, Administrative Record at 229.
(continued...)
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but was not addressed in her decision. The defendant does not address thisissueinits brief. This
violation should be cause for concern to the defendant, because the portions of the IEPs never givento
the parents included the statements of educational objectives and a behavior plan, both crucial

elementsof an |[EP. Whileit isentirely possible that the parents were aware of these elements of the
I|EPs from the discussions at the PET meetings, that fact is not apparent from the minutes of the
meetings and Mr. T. testified that he had never been aware of the behavior plan. Hearing Tr. at 320.
While | conclude that this procedural violation did not deprive C. T. of educational benefit,® it could
well have“ seriously hampered the parent[s'] opportunity to participate in the formulation process’ of
those or any subsequent IEPs. Roland M., 910 F.2d at 994. | have been unableto locate any reported
caselaw inwhich asimilar regulatory violation, standing al one, was found to be sufficient to warrant
relief under the IDEA. See, e.g., Magyar v. Tucson Unified Sch. Dist., 958 F. Supp. 1423, 1444 (D.
Ariz. 1997) (violation of IDEA when school district did not invite parent to multidisciplinary

conference concerning child enrolled in private school after expulsion by school district, did not

provide parent with copy of child’s educational program and did not ask parent to approve program).
On balance, | conclude that this violation, while serious, does not rise to that level. The deadline
imposed by the state regulation for providing acopy of the December 17 |EP to the parents— twenty-
one school days after the PET meeting — expired long after the January 14 |EP meeting at which the
December |EP was modified. For the January |EP, the deadline expired long after the February 5,
1999 PET meeting at which the plaintiffs made clear that they wanted C. T. placed in the Southern
Maine Learning Center rather than anywhere in the defendant school district and long after they

removed him from the public schools on February 8, 1999. The proposed |EP that followed the

The minutes of the December 17, 1998 PET mesting record that this report was discussed. Id. at 226.

8 The hearing officer concluded that the servicesinitiated by the December IEP did provide* some educationd benefit” Adminigrative
Record a 312. For the reasons discussed in the section of this recommended decision that follows, deding with the plaintiffs
(continued....)

28



February meeting contained substantial changesfrom the January |EP. Under these circumstances, the
parents ability to participate in the development of C. T.’s IEPs was not sufficiently hampered to
warrant relief under the IDEA. See Hampton Sch. Dist. v. Dobrowolski, 976 F.2d 48, 54 (1st Cir.
1992) (violation of IDEA’s procedural provisions not aviolation of Act for which plaintiff may
recover unless harm to student as a result of violation has been shown).

25. Moving on to the January 14, 1999 PET meeting, the plaintiffs next contend that the
defendant “ignored” a “detailed written” 1EP which they had written, thus violating 34 C.F.R. 8
300.345. Plaintiffs Brief at 29. Nothingin that federal regulation requiresaPET to adopt an |[EP as
drafted by the students' parents. Indeed, such arequirement would essentially nullify thewhole IDEA
framework. The parents written submission was attached to the PET minutes. Administrative Record
at 212-14. No violation of the regulation is apparent.

26. Theplaintiffs contend that the use of acopy of thefirst page of the December 17 |EP asthe
first page of the January |EP with the date changed by hand and the number of hours of resource room
time “whited out” and increased is a violation of an unspecified procedura requirement that
apparently provides some basis for relief under the IDEA. Plaintiffs Brief at 29. Thisclamisnot
sufficiently specific to allow the court to address it, even if it had been presented to the hearing
officer, which it was not.

27. The plaintiffs argue that the defendant violated 34 C.F.R. 8 300.350 by failing to have
self-contained specia education programming at Martel School, the neighborhood school to which C.
T.wasinitially assigned, after thefourth grade. Plaintiffs Brief at 29. Thisclaim was not presented
to the hearing officer and thus has been waived, but it isimportant to note that nothing in the cited

regulation, and certainly nothing in the IDEA, requires a school district to provide every form of

substantive challenges to the IEPs, the record supports this conclusion.
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specia education that it may choose to provide at every school it operates. The cost of such a
requirement would be so prohibitivethat adistrict’ sonly aternatives could well beto operate only a
single school at which all of its special education services would be provided, closing all
neighborhood schools, or to offer special education servicesonly at sites outside the district, despite
the IDEA’ s stated preference for educational servicesto be provided as near aspossibleto thechild's
home. 34 C.F.R. § 300.552(b)(3) & (c).
28. Theplaintiffs procedural complaints concerning the PET meeting held on February 5,

1999 begin with the assertion that the | EP sent to them after that meeting was devel oped without their
consent or input and accordingly was invalid under sections 8.1 and 8.11 of the state regulations.
Plaintiffs Brief at 30. The IEP at issue was presented to the plaintiffs as a “proposed” |EP,
Administrative Record at 81, and neither the statement in section 8.1 that the PET “includesthe parent
as an integral part of theteam” nor the directive of section 8.11 that “P.E.T. decisions shall be made
by consensus of the members present” ® had been violated when the plaintiffsremoved C. T. from the
defendant school system on February 8. The hearing officer’ sdecision addressesthisclaimin detail.

The parents argue that the school developed the IEP for the proposed self-

contained classroom outside of the PET process. The PET met on February

5 and discussed the possibility of placement for the self-contained program.

Minutes of the meeting and a partia transcript of that meeting show that the

meeting was lengthy and focused on the student’s educational needs. . . .

There was active participation by . . . the parents. The discussion clearly

was about the student and what was required in the student’ s program. The

team did not come to consensus on what the next step would be for the

student. A recommendation was made for the student to be placed in the

district’s self-contained class for students with learning and attentional

problems.

School staff then left the meeting and drafted an 1EP that was sent to the

parent fivedayslater. Theletter transmitting the document makes clear that it
isaproposed document for discussion at another team meeting, not afinished

9 Section 8.11 dso provides dternatives when consensus cannot be reached, including the provision that the PET chair “shdll makea
determination” in the event of deadlock, “subject to the parent’s . . . right to a due process hearing.”
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product. District staff testified that purpose [sic] was to provide awritten
offering of what the program in the self-contained classroom would
encompass. The school did not violate procedures for involving parentsin
the development of an |EP. Thisdocument clearly reflects the discussion of
the February meeting, and was not presented asfinal product. Schools may
present written drafts of an IEP to parents, aslong as those draft documents
are subjected to a“full discussion with the child’ s parents, beforethe IEPis
finalized.” 34 CFR Part 300, App. A, Q. 32. Thereview and discussion of
the document never occurred because the parents removed the student from
school and enrolled him in a private school.

Administrative Record at 308-09. | find the hearing officer’ sevaluation of the evidence presented on
this point at the due process hearing to be well reasoned and see no basis upon which to disagree with
her conclusions. In addition, the February 5 IEP was not implemented and therefore could not have
caused harmto C. T. Dobrowolski, 976 F.2d at 54; see also Weissv. School Bd., 141 F.3d 990, 996
(11th Cir. 1998).
29. Theplantiffsalso contend, Plaintiffs’ Brief at 30, that the February 5 PET predetermined

C. T.splacement in the self-contained classroom at Pettingill School before the |EP was devel oped,
alleging a violation of section 9.9 of the state regulations, which requires that “[alny proposal to
change the placement of a student with a disability including any proposal to transfer . . . special
education services shall be based on the student’s Individualized Education Program . . ..” The
regulation a so providesthat parental consent isnot required asacondition of placement. The hearing
officer dealt with thisissue as follows:

The parents argue that the placement in the self-contained classroom was

predetermined by the school before the February 5 meeting. Evidence makes

it clear that the school and the parent were in disagreement regarding the

student’ s placement at the January 14 PET meeting. The parents wanted the

student out of the regular classroom. They presented the team with a

document that spelled out what they wished in the student’ s program. In an

effort to respond to the parents’ insistence for a more restrictive placement,

the school scheduled a system PET for February 5.

The school was clear that they felt the program offered in January would
meet the student’s needs, given time; they were not recommending a self-
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contained program. The parent [sic] was equally clear that they wanted a
small classroom setting with intensive special education instructive[sic] ina
highly restrictive program. The school in an attempt to address the parents
concerns set up meetings for the parent [sic] to view options in the district
that were more restrictive. . . . When the team assembled in February, the
parents had visited the programs in the digtrict that offered the type of
placement requested by the parent [sic]. The conversation at the system
meeting was a broad discussion of the student’s needs, his strengths, the
parents [sic] concerns and possible solutions to meet the parents' concerns
and the student’ sneeds. Inanidea situation, the PET would have devel oped
an | EP, debated the components of the | EP, the goals and objective and then
determined the appropriate placement. The parties were way beyond that
phase by February.

If the outcome of the meeting was pre-determined, it was predetermined by
both parties. By thetime the parties met in February the parents had already
made up their minds that the self-contained program was not going to meet
the student’ sneeds. They were certain that the student required placement in
the private school, and had already completed the initial stepsto enroll him
there. From the school’ s perspective the self-contained classroom was the
only option left to the student if he wasto remainin the district. There was
not a predetermination of placement, but an attempt by the school to negotiate
a placement with the parent [sic] that kept the student in a less restrictive
environment than the private school.

“[The school] shall ensurethat the parents of each child with adisability are
members of any group that makes decision [sic] on the educational placement
of their child.” 300.501(c). Thediscussion around placement was extensive;
the parents participated fully and had the assistance of four advocates. Inthe
end, there was no consensus. When the team fails to come to consensus, the
school must make a decision, subject to the parent’s right to exercise due
process. The parents did not agree with placement in the self-contained
program, but failed to exercise theserights. They removed him from school
shortly after the meeting and enrolled himin the private school. If the parents
are active participants in the discussion, regardless of whether they
ultimately agree, no “predetermination” has occurred.

Administrative Record at 309-10. Again, the hearing officer’s conclusions are well reasoned. Itis
ironic at best that the parents, who argued almost from the beginning that the services provided by the
defendant at Martel School were not sufficiently restrictive, now take the position that the defendant
had by February 5 predetermined C. T.’s placement in arestrictive, self-contained classroom when

none of the representatives of the defendant took the position that anything more restrictive than the
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program at Martel School set out in the January |EP was necessary. The defendant had nothing other
than the self-contained classroom to offer the plaintiffsto address their demandsfor amoreredrictive
placement. It should be noted here again that the February IEP was adraft proposal. No violation of
the IDEA has been established on this point.

30. Theplaintiffs final procedural challenge assertsthat 34 C.F.R. § 300.350 was violated
because the placement offered by the defendant at the February 5 meeting was not then available,
because the self-contained classroom at issuewas at itsfull licensed capacity. Plaintiffs Brief at 30.
The hearing officer addressed this claim as follows:

The parents asserted that the school was in violation of procedure because

the self-contained program being discussed at the February 5th PET was at

capacity, therefore making it unavailable to the student. Regulations do not

require that a placement be available in order for the PET to recommend it.

Regulations require that “the 1EP is implemented as soon as possible

following the [Pet [sic] meeting].” Maine regulations give further guidance

in this area by stating that schools must implement the IEP as soon as

possible or reconvene the PET to develop aternative arrangements to

addressthe needs of the disabled student. [See MSER, Section 9.8] Thereis

no restriction on recommending a placement because the placement is not

immediately available. The school made a convincing argument that the

placement would likely be available in the near future, or could be made

available through an acceptable process such as a waiver granted by the

Department of Education. There was no violation.
Id. at 310. Again, | find thisconclusionto befully supported by therecord. | add the observation that
thefact that the classroom was at capacity on the day the PET recommended placement therefor C. T.
does not meant that the defendant could not provide servicesto C. T. in accordance with the proposed
|EP, as 34 C.F.R. 8 300.350(a) requires, had the |EP been adopted as written. Section 5.15 of the
state regulations allows school sto apply for waivers of such limitations and the waivers may continue
in force through the end of the school year in which they are requested. Curtis aso testified that
students frequently transferred out of the self-contained program. Hearing Tr. at 58. There was no

violation of the IDEA in this respect.
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4. Substantive Challenges
31. Theplaintiffscontend that each of the three |IEPs developed for C. T. were substantively
deficient. Plaintiffs Brief at 30-33. Thedefendant arguesthat the plaintiffs did not contend beforethe
hearing officer that either the December 1998 or the January 1999 | EPs were inappropriate and that
thisfailure to exhaust meansthat the claims may not be pursued in thiscourt. Defendant’ sBrief at 10.
Contrary to the plaintiffs' assertion, Plaintiffs Response at 4-5, the adequacy of these IEPs is not
necessarily implied as an issue by the text of the plaintiffs pre-hearing memorandum to the hearing
officer, Administrative Record at 9-10. However, theissueispresented inthe plaintiffs post-hearing
brief, see, e.q., id. at 62-70, and was addressed by thehearing officer, id. at 311. The question of the
adequacy of each of the IEPs is appropriately before this court.
32. TheFirst Circuit has held, with respect to a court’ s substantive review of an |EP, that
[t]he Act does not mandate, nor has any court held it to require, that the
district judge must consider each unique need in isolation and make a
separate finding regarding the preponderance of the evidence in each and
every identified area. Such arequirement would serve merely to balkanize
the concept of educationa benefit and to burden the district courts without
producing any offsetting advantages. We hold that no such requirement
exists, In the last analysis, what matters is not whether the district judge
makes a series of segregable findings, but whether the judge is cognizant of
all the child's special needs and considers the |EP' s offerings as a unitary
whole, taking those special needsinto proper account.
Lennv. Portland Sch. Comm., 998 F.2d 1083, 1090 (1st Cir. 1993). Thefollowing discussion of the
|EPs at issue isinformed by this directive.
33. Theplaintiffs claim that the December and January |EPs violated 34 C.F.R. § 300.346
and section 9.3 of the stateregulations. Plaintiffs Brief at 30-31. Specificaly, they contend that these
|EPsfailed to address C. T. s processing and written language deficits and his emotional, social and

behavioral issues; that they ignored the recommendations of his parents, tutor and treating

professionals; and that they did not address his anxiety, attention issues, speech and language deficits,



math deficits and need for placement with one-on-one instruction with minimal distraction. Id. at 31.
In addition, they assert that the | EPs contained only vague goals and annual, as opposed to short-term
objectives; provided only “ill-defined” resource service; and stated no present levels of performance
to serve as baselinesfor measuring growth. 1d. Findly, the plaintiffs contend that placement at Martel
School was “completely inappropriate,” because C. T. was “failing in the mainstream educational
environment” and wasin “physical danger,” apparently areferenceto threeinstancesinwhich C. T.
was hit or kicked by classmates. Id. at 32. The hearing officer discussed the substance of the
December and January IEPs as follows:

The initial IEP does not address al areas of the student’s disability. The
evaluations reviewed by the PET in December made clear that the student
showed a written language deficit. Results of both the psychological
assessment and the educational assessment support aneed for interventionin
the written language arena. Additionally, the record supports the student’s
need for behavioral intervention. The classroom behaviors, coupled with the
parents description of the extreme behavior at home, should have guided the
PET toinclude |EP goalsin each of these areasin December. In January the
| EP was modified to address the area of written language, but still no goals
to address the student’s identified need for social skills training or
behaviora interventions were included. However, the student’s work did
begin to improve after these interventions. The standard for a “free
appropriate public education” isdefined asaprogram which is* reasonably
calculated to enable the child to receive education [sic] benefit.” The IEPs
were incompl ete, but there was evidence of benefit.

The student did struggle, but he began to show improvement after services
wereinitiated. Thereisindication that there was some educational benefit.
In addition, each of the programs offered by the school offered the student the
right to be educated with non-disabled peers. Students have the right under
specia education law to “beinvolved and progressin the general curriculum
... and to participate in extracurricular and other nonacademic activities;
and to be educated and participate with . . . non-disabled children.” §
1414(d)(1).

Administrative Record at 311-12. The plaintiffs contend that the hearing officer’ sfindings concerning

the shortcomings of these IEPs entitlethemto relief. Plaintiffs Brief at 29, 33. However, the hearing
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officer dso found that C. T. obtained educational benefit from these IEPs. In light of that finding, no

relief iswarranted.’® Rowley, 458 U.S. at 200 (IDEA requires that student be

10 Despite her finding thet C. T. derived some educational benefit from the December and January | EPs, the hearing officer appearsto
have based her award of partiad costs of the Southern Maine Learning Center enrollment from February through June 1999 on the

failure of the defendant to includein those |EPs* adl the componentsto meet [C.T.'g] identified needs.” Administrative Record at 313.
Such an award isincongstent with the finding that the | EPs, despite these shortcomings, provided C. T. with some educationa benefit.
The award will be discussed below in connection with the defendant’ s counterclaim.
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provided with access to program that confers “some educational benefit” upon him). The hearing
officer'sfinding is supported by the evidence; nothing further is required.™ | do note, however, that
thereisno evidencethat C. T. was“failing” in the mainstream environment at Martel School after the
first IEP wasimplemented, nor isit reasonableto concludethat C.T. wasin “physical danger” based
on thethreeincidentsin which C. T. apparently was hit or kicked by, or scuffled with, other students
during the five months he was at Martel.”> Hearing Tr. at 77-81, 303, 330, 344.

34. The plaintiffs post-hearing submission to the hearing officer focused primarily on the
proposed placement in the self-contained classroom at Pettingill School rather than any perceived
substantive inadequaciesin the IEP itself, as doestheir brief here. Administrative Record at 63-70;
Plaintiffs’ Brief at 32-33. With respect to the February |EP, the hearing officer found that

[t]he | EP proposed after the February meeting, which placesthe student inthe
self-contained classroom, addresses al of the student’s identified needs.
There is reason to believe, based on the testimony of the evauating
psychologist that this placement will provide the setting and adult support he
requires to address his need for structure and consistency. The goals and
objectives in the |EP describe interventions that address his identified
academic and behavioral needs. The placement in a regular elementary
school will give him access to non-disabled peers and will provide him an
opportunity to participate in extracurricular and mainstream activities. The
school housing the self-contained program is closer [than the Southern Maine
Learning Center] to the school he would attend if he were not disabled.
There is no way to evauate its appropriateness, but it contains all the
elements that would lead the reader to believe that there would be
educational benefit.

1 Bvenif thiswerenot the case, thefactsthat thefirst IEPwas replaced after only nine school days, the plaintiffs requested athird |EP
and then removed C. T. from the defendant school system before it was reasonably possible to measure the degree of educationa

benefit or lack thereof obtained from implementation of the second | EP, and that the hearing officer reasonably concluded that thethird
IEPwaslikely to provide C. T. with educationa benefit makeit unnecessary to determinewhether thefirst two IEPs actualy provided
C. T. with an educationd benefit. Inaddition, even any of theviolaionsdleged by the plaintiffsdid occur, under the circumstancesthe
financid penalty imposed by the hearing officer is sufficient to provide redress.

2 The plaintiffs cite no authority to support their assumption that the |EPs were inadequate because they failed to address perceived
verba and physica harassment of C. T. by hispeers. Thereisno evidencein therecord to alow areasonablefactfinder to conclude
that this harassment was due to C. T.’s disahilities. While the school system obvioudy has an obligation to attempt to stop inter-
student harassment whenever it occurs, the| DEA does not providetherouteto relief for sudents and their parentswhen such activity
is not shown to result from the student’s disability.
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Administrative Record at 311. Other than aconclusory statement that the February |EP“failed to meet
the substantive requirements under IDEA as articulated by Rowley,” Plaintiffs' Brief at 33, whichis
insufficient to allow this court to address the issue, the plaintiffs do not dispute the hearing officer’s
conclusions concerning the goals and objectives set forth in the February IEP. They challenge the
placement because the Pettingill self-contained classroom is “overcrowded” and one in which the
Pettingill principal and special education teachers allegedly “expressed substantial doubt concerning
itsability tomeet C. T.’sneeds.” 1d. at 32. Whether the classroom, which had ateacher and two full-
timeaidesfor 13 students, Hearing Tr. at 135, was“overcrowded” isaquestion to be decided by the
state department of education, which sets maximum student-teacher ratiosfor self-contained special
education programs, State Reg. § 5.7(C), and requires the physical accommodationsto be comparable
to those in which regular education is provided, id. 8 5.7(D); it is not a matter to be determined by
each student’ s parents. No doubt alarger, brighter and quieter classroom would have been better for
C. T., but that isnot the test under the IDEA for an appropriate placement. To support their assertion
that the principal and teachersat Pettingill expressed “substantial” doubt about the likelihood that their
self-contained program could meet C. T.’ s needs as described by his parents, the plaintiffs cite their
own perception of what the principal said to them when they visited the school, Hearing Tr. at 338,
502; Administrative Record at 113, the principal’ sequivoca statement at the February 5 PET meeting
as transcribed by an unknown person from the plaintiffs tape recording, Administrative Record at
165-66, and their own memory of a statement during their visit to Pettingill by a special education
teacher who would not be teaching C. T., Hearing Tr. at 339, Administrative Record at 194. The
principal testified otherwise at the due process hearing, Hearing Tr. at 175-76, 181-82, stating that
after he had spoken with the teachers who had worked with C. T. at Martel, he had concluded that the

Pettingill program was* quite appropriate”’ for C. T.,id. at 182-83. Thisevidence does not persuade
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me that the plaintiffs' positionis correct and, in any event, this evidence does not predominate in the
record on this point. The testimony of Curtis, the Pettingill principal, the Martel special education
coordinator, C. T."sregular education teacher, and the school psychologist all supports the hearing
officer’s conclusion that the Pettingill placement was appropriate.®

35. Throughout their submissions, the plaintiffsemphasize C. T.’ sbehavior at homewhile he
was enrolled at Martel School, comparing it with his behavior at home during histhird-grade year at
the parochial school and contrasting it with hisbehavior during hisfourth-grade home schooling. They
assert that he began to have anxiety attacks, engage in violent and oppositiona behavior at home, and
suffer from inability to sleep “immediately” upon his enrollment at Martel.** Plaintiffs Brief at 6.
They do not suggest in any way that the deterioration in his behavior at home increased during the
period at the beginning of the second quarter when his academic performance declined sgnificantly. It
isclear, although never stated expresdly, that the plaintiffs contend that any I1EP or placement for C. T.
that did not seek to improve his behavior at home and was not reasonably cal culated to have that effect
would beinappropriate under the IDEA. However, astudent’ s behavior must be addressed by an |[EP
only when that behavior affectsthe student’ sability to learnin a significant way. Evansv. District

No. 17 of Douglas County, 841 F.2d 824, 831 n.7 (8th Cir.

¥ Tothe extent that harassment of C. T. by other studentsat Martel School wasavalid concern of thePET and his|EP, moving C. T.
to the Pettingill sdf-contained classroom would move him away from those students.

4 Thisview issomewhat inconsistent with that of C. T. streating psychiatrist, who opined on October 14, 1998 that C. T. was*“ doing
... wdl.” Adminidrative Record a 264.
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1988). The evidencein this caseisthat, except for the first half of the second quarter of the school
year, C. T.'s ability to learn was not significantly limited by his disabilities; his behavior at home
does not appear to have affected his performance and behavior at school.” Even when a student’s
behaviora problems at home are severe, an IEP placing the student in a self-contained classroom
where heisachieving educational benefit is sufficient under the IDEA. Hall v. Shawnee Mission Sch.
Dist., 856 F. Supp. 1521, 1524-29 (D. Kan. 1994). See also Ciresoli v. M.SA.D. No. 22, 901 F.
Supp. 378, 386-87 (D. Me. 1995); Swift v. Rapides Parish Pub. Sch. Sys., 812 F. Supp. 666, 671,
672-73 (W.D.La 1993). The February IEP appears to meet this standard.
C. The Defendant’s Counterclaim
36. The hearing officer awarded the plaintiffs one-half the costs of C. T.’s attendance at the

Southern Maine Learning Center between February 22 and June 14, 1999, including transportation
costs, as aremedy for itsfailureto identify C. T. in atimely manner. Administrative Record at 313.
Specifically, the hearing officer found that

[t]he lack of action by the PET on August 31. . . isafailure on the part of the

school to comply with procedure. The PET had a clear request from the

parent to eval uate the student and assess his eligibility for special education

services. They presented the school with evaluative and anecdotal data to

support their concerns that their son was in need of such services. The

student had a confirmed diagnosis of Attention Deficit Disorder and Bi-polar

Disorder. Clearly, the information was not conclusive. The PET could not

have made a determination for eligibility based on this information.

However, the information was sufficient for the PET to order further

evaluations at that time. Although he had achieved at grade level during his

previous school year, this had been accomplished through individual tutoring

outside of school. Waiting to see if an identified diagnosis creates an

adverse effect on a student’s education is not a prerequisite to proceeding

with the éligibility determination process.

The school argues that the parents participated in the August meeting and
agreed with the decision to wait and seeif the student’s ADHD and Bi-polar

%5 | ndeed, far from being violent at school, C. T. isdescribed by his parents as being harassed by fellow studentswithout provocation.
Hearing Tr. at 303, 330-31, 344-45.
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Disorder created an adverse effect on hiseducation. It istruethat the parents

did not disagree with thisdecision. However, the school has an affirmative

obligation to determineif studentsarein need of special education services.

When there is expressed concern that a student is in need of support, that

student should not have to fail in a regular classroom before the school

exercises this obligation. There was sufficient data for the PET to order

evaluations in August, rather than waiting until October.

... [H]ad the evaluation process begun earlier, the student would have been

found eligible for services by mid-October and, arguably, might not have

failed most of his subjects for the second quarter.
Administrative Record at 307-08. The defendant argues that the hearing officer erred in finding a
violation under these circumstances because the decision to defer eval uation was reasonable under the
circumstances, the parents did not object to it, and it was not barred by state or federal regulation.
Defendant’ sBrief at 19-21. Inthealternative, it contendsthat, even if the decision to defer evaluation
violated the IDEA, it did not harm C. T. because the time limits set by the state regulations for the
stepsthat would follow adecisionto evaluate C. T. made at the August 31 meeting, if used to their full
extent, would result in the provision of special education servicesto C. T. on approximately the same
day they were actually first provided. Id. at 22-24.

37. However, the record makes clear that the defendant never took the maximum number of
daysallowed by the state regul ationsto perform required tasks, nor does there appear to be any reason
why it would have done so. When the decision to eval uate was made, the consent form was presented
to the parents and signed immediately, not 15 school days thereafter. When the test results had been
received, an | EP was written one day later, not after 30 school days. Theimportant point hereisthat
C. T. would have received services sooner if evaluation had begun on September 1, and, as the
hearing officer reasonably concluded, the precipitousdrop in C. T.’s performance in November and
early December might thereby have been avoided. It isclear from the evidenceintherecordtha C. T.

was harmed, educationally and emotionally, during thistime. The defendant describesitsinactionin

this case as not “actually violat[ing] the letter of the law.” 1d. at 25. To the contrary, despite the
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plaintiffs’ lack of objection, it is reasonable to conclude that that is just what the defendant did, see
generally 20 U.S.C. § 1412(a)(2) & (3), and it certainly violated the spirit of the IDEA in any event.
The hearing officer’s conclusion that the decision to defer evaluation was not reasonable under the
circumstancesis supported by a preponderance of the evidence in therecord. The plaintiffs lack of
objection, equivocal at best, see Hearing Tr. a 151-52 (Testimony of the Martel School specid
education coordinator: “They probably would have liked to see it move faster, but they were okay
with it.” 1 think they were anxious to get [the process| started . . .”); 281 (Testimony of Mr. T.: “I
didn’'t agreetoit, but it seemed like | had no other choice at thetime.”); 474 (Testimony of Mr. T.: “I
didn’t think | could change [the decision to defer] at thetime.”), does not absolve the defendant of its
basic obligation in this instance. Once a student with psychiatric diagnoses has been referred for
evaluation, evaluation should begin promptly.
D. The Remedy and The “ Stay Put” Provision

38. Theplaintiffscontend that they are entitled to rembursement infull for thecostsof C. T.'s
placement at Southern Maine Learning Center for the remainder of the 1998-99 school year as a
remedy for the defendant’ sdelay in evaluating C. T. The hearing officer awarded only half of those
costs due to the plaintiffs “fail[ure] to exercise any due process rights they have on behalf of the
student” and thefact that they “moved to place the student without considerations of the student’ sright
to an education in the least restrictive environment.” Administrative Record at 313.° Theplaintiffs
argue that this partial award “erroneoudy place[s] partial blame” on them “for [the defendant’ s
failureto act in atimely and effective basis[sic].” Plaintiffs Brief at 14. Thisisnot asituationin

which the hearing officer awarded the parents reimbursement of tuition for aprivate school in which

16 Because the hearing officer’ s conclusion that the | EP proposed in February 1999 would have provided C. T. with afree appropriate
public education under the IDEA within the defendant school system is supported by a preponderance of the evidence, it is
unnecessary to address the question whether the Southern Maine Learning Center providestheleast restrictive environmentinwhich
(continued....)
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they unilaterally placed their child after finding that the placement wasjustified; rather, itisasituation
in which the hearing officer sought an appropriate remedy for a past violation

that was remedied before the unilateral placement took place. The plaintiffs refused to consider the
proposed February 1EP, which they received before C. T. actually began classes at the Southern Maine
Learning Center. They did not seek a due process hearing after the August 31 PET, or even after they
had decided to place C. T. in the private school. The sanction chosen by the hearing officer is
appropriate, under the unique circumstances of this case. It is enough to punish the defendant for its
violation without rewarding the plaintiffsfor ignoring the procedural remedies available to them and
set out in the handbook they received, or for their unilateral placement, which was not warranted under
the IDEA.

39. The plaintiffs contend that the hearing officer’ s“most significant error . . . waswhen she
decided anissuewithregard to C. T.’s 1999/2000 academic year placement when that issue was not
addressed or briefed at the due process hearing, thereby denying C. T. his‘stay put’ remedies under
IDEA.” Plaintiffs Brief at 17, 37-39. Thisisan apparent referenceto the following order included
in the hearing officer’s decision: “The PET shall convene before the beginning of the 1999-2000
school year to review and revise as necessary the | EP proposed by the school that placesthe studentin
the self-contained classroom at the Pettingill School.” Administrative Record at 313. Contrary to the
plaintiffs interpretation, this sentence does not “order[] a placement,” Plaintiffs Brief at 37, but
rather directs the parties to convene another PET meeting to consider the |EP proposed in February
1999, which the hearing officer found sufficient to provide C. T. with a free appropriate public
education. It is possible, athough unlikely based on the record, that the parties could agree to a

revised | EP and adifferent placement at such ameeting. The February |EP was clearly anissuebefore

C. T. could derive educationa benefit or is otherwise an appropriate placement for him.
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the hearing officer; four of the nine issues presented by the plaintiffs for resolution by the hearing

officer deal with that IEP. Administrative Record at 9-10; see also the defendant’s pre-hearing
memorandum, id. at 8. The defendant points out, Defendant’ s Brief at 46, that the February IEP was
intended to apply until February 2000, Administrative Record at 199, so the hearing officer’ sdirective
correctly makesthat |EP the basis of the PET meeting before the beginning of the 1999-2000 school

year. The hearing officer neither exceeded her authority nor erred inissuing this directive.

40. Finally, the plaintiffs argue that the hearing officer “stripped [C.T.] of his ‘stay put’
entitlement” under 20 U.S.C. § 1415(j) by her “error in deciding aplacement for the 1999/2000 school
year.” Plaintiffs Brief at 38. | have concluded that the hearing officer made no such error, and
accordingly it appears that the plaintiffs argument on this point is moot. To the extent that the
plaintiffs claim that they are entitled to reimbursement from the defendant for al of the costs
associated with C. T.” senrollment at the Southern Maine Learning Center from February 22, 1999 to

the present’

remains viable, it iswithout merit. The cited statute provides:

Except as provided in [a subsection not relevant to the instant case],
during the pendency of any proceedings conducted pursuant to this section,
unlessthe State or local educational agency and the parents otherwise agree,
the child shall remain in the then-current educational placement of such child,
or, if applying for initial admission to public school, shall, with the consent
of the parents, be placed in the public school program until all such
proceedings have been completed.

20 U.S.C. § 1415(j). The Supreme Court has held that this subsection of the statute, then found at 20
U.S.C. § 1415(e)(3),

operates in such a way that parents who unilaterally change their child's
placement during the pendency of review proceedings, without the consent of
state or local school officials, do so at their own financial risk. If the courts

7 The plaintiffs present this as arequest for injunctive rdief, Plaintiffs Brief at 2, 39, despite their failure to comply with this court's
Locd Rule9(b) intheir complaint (Docket No. 1) or brief. The only aspect of the dlaim that might be appropriate for injunctive relief
would be payment for future cogts of C. T.'s enrollment a the unilaterd placement chosen by the plaintiffs, and such rdief is not
appropriate for the reasons sated in the text.



ultimately determine that the IEP proposed by the school officias was

appropriate, the parents would be barred from obtaining reimbursement for

any interim period in which their child’s placement violated 8 1415(e)(3).
School Comm. of Town of Burlington v. Department of Educ., 471 U.S. 359, 373-74 (1985). The
First Circuit has held that unilateral placement in a private school does not give rise to aright to
reimbursement unlessit isfinally adjudged both that the parents’ placement was appropriate and that
an inappropriate |EP, or none at al, had been devel oped by the school district. Roland M., 910 F.2d
at 999-1000. Here, the court’ s determination that the proposed | EP was appropriate barsany claim
for rembursement under the “ stay put” provision of IDEA.

[11. Conclusion

For the foregoing reasons, | recommend that judgment be entered in favor of the defendant on

al clams.

NOTICE
A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevievhby
the district court and to appeal the district court’s order.

Date this 27th day of July, 2000.

David M. Cohen
United States Magistrate Judge
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